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It’s Not Just Montezuma’s 
Revenge Anymore…

David	W.	Babcock,	J.D.

 ast night you attended a catered func- 
 tion for your favorite charity. Now, 24 
 hours later, you are feeling less than 
charitable. In the past hour, you have vom-
ited five times. Your head is pounding, your 
back aches, and you have a fever. Just be-
fore the diarrhea begins, a friend from the 
charity’s board calls to see how you are do-
ing. She informs you that several others 
who attended the function are sharing in 
your misery. 

Noroviruses 101
If you found yourself in a scenario such as 
this one, chances would be that you had con-
tracted a norovirus. You would not be alone. 
Noroviruses is the name given to a group of 
related viruses that cause acute gastroenteri-
tis in 23 million cases a year, according to 
estimates by the Centers for Disease Control 
and Prevention (CDC).1 Of viruses, only the 
common cold is reported more often than vi-
ral gastroenteritis.2

 Norovirus is recognized as the cause of over 
half of all foodborne-illness outbreaks. In fact, 
of 232 outbreaks of norovirus between July 
1997 and June 2000, 57 percent were food-
borne, 16 percent were spread from person to 
person, and 3 percent were waterborne.3 
 The good news about noroviruses is that 
they are very unlikely to cause serious or 
lasting injury. While the acute symptoms of 
norovirus—nausea, vomiting, diarrhea, fe-
ver, chills, and aches—can be severe, they 
typically last less than 60 hours.4 People in-
fected with norovirus usually recover in two 
to three days; however, in some cases, severe 

dehydration, malnutrition, and even death 
can result from norovirus infection, espe-
cially among children, the elderly, and im-
munocompromised adults in hospitals and 
nursing homes.5

 Reported outbreaks associated with norovi-
ruses are on the rise. It is not clear, however, 
whether this rise is due to any increase in ill-
nesses. In the past 10 to 15 years, diagnostic 
techniques for identifying noroviruses have 
advanced significantly, and increased reports 
may simply be due to an increase in surveil-
lance. One way or the other, public awareness 
seems to be increasing. 
 Increased public awareness of norovi-
ruses could be due in large part to the most 
common settings for outbreaks. Those set-
tings include restaurants and catered meals 
(36 percent); nursing homes (23 percent); 
schools (13 percent); and “vacation set-
tings or cruise ships” (10 percent).6 Nurs-
ing homes, schools, and cruise ships rank 
high on this list primarily because proximity 
among potential outbreak members plays a 
dominant role in the spread of noroviruses. 
 Noroviruses are highly contagious—
spreading either in fecal matter or vomitus. 
There is strong evidence that norovirus is 
prone to “aerosolization,” allowing micro-
scopic droplets to contaminate surfaces and 
making for easy transmission from person to 
person.7 Charmingly enough, the “projectile” 
nature of vomiting associated with norovirus-
es is a contributing factor here as well. 
 Elderly populations, such as residents of 
long-term care facilities, are more likely to 
suffer severe complications from norovirus 
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infection. Factors that play a role in this 
heightened virulence among elderly popula-
tions include

age-induced decrease in stomach acid pro-•	
duction, which allows ingested pathogens 
to enter the intestinal tract;8

age-induced decrease in cellular and hu-•	
moral immunity, which is caused by de-
creased T-cell activity, and thus decreases 
resistance to pathogens;9 and
age-induced decrease in peristalsis,•	 11 which 
significantly slows the elimination of en-
teric pathogens.12

Legal Implications
The legal fallout from outbreaks of norovi-
ruses depends largely on the setting of the 
outbreak and the vehicle of transmission. 
Determining whether the method of trans-
mission was foodborne or waterborne or was 
person to person will go a long way toward 
determining the causes of action available to 
those who were made ill.

Foodborne Norovirus Claims
Foodborne norovirus outbreaks in com-
mercial food service settings give rise to 
strict product liability claims, just as they 
would with more notorious pathogens like 
E. coli O157:H7, Salmonella, and hepatitis 
A. Contaminated food cases were among 
the earliest cases to establish strict liability 
principles, in Washington and elsewhere.12 
Today it is plainly established that restau-
rant or catered meals are in fact a prod-
uct, and that the act of preparing them is 
manufacturing.13 Because prepared food 
items contaminated with a pathogen are es-
sentially per se defective, such cases turn 
almost entirely on the issue of causation.14 
In other words, the focus of the plaintiff ’s 
case would be proving the link between the 
individual plaintiff ’s illness and the estab-
lished outbreak. 

Person-to-Person Transmission 
in Commercial or Institutional 
Settings
Different issues arise outside of the food-
borne context. When transmission of the 
illness cannot be tied to consumption of a 
product, strict liability principles are most 
likely not available.15 Where the spread of 
a norovirus outbreak has occurred through 
person-to-person transmission without 
the aid of a food item, traditional notions 
of negligence16 and premises liability17 are 
more applicable. 

 The duties of hotels, conference centers, 
health care facilities, and cruise ships to prevent 
the spread of noroviruses among their patrons 
are consistent with their general duties under 
common carrier18 and business invitee19 doc-
trines. Consistent with these principles, such 
businesses would have a duty to take reason-
able steps to prevent such transmission, to 
respond accordingly in high-risk scenarios, 
and to sufficiently warn patrons of the risks 
of transmission. For example, Marler Clark is 
involved in litigation resulting from an out-
break of a norovirus involving more than 1,000 
people associated with a large hotel in 2004. A 
central issue in that litigation is whether the 
hotel took adequate steps to prevent the spread 
of the illness, such as removing sick employees 
from the workplace; cleaning properly after ill 
guests; and restricting access to high-risk areas 
and activities. Also at issue is the adequacy of 
the hotel’s communication of the situation to its 
guests and other patrons.

Cruise Ships
Outbreaks of noroviruses on cruise ships 
present some additional legal considerations. 
According to CDC,

Cruise-ship outbreaks demonstrate how 
easily noroviruses can be transmitted 
from person to person in a closed envi-
ronment, resulting in large outbreaks. 
The continuation of these outbreaks on 
consecutive cruises … suggests that en-
vironmental contamination and infected 
crew members can serve as reservoirs of 
infection for passengers.20 

 The CDC now operates a Vessel Sanita-
tion Program designed to combat the prob-
lem.21 In addition, measures implemented by 
cruise ships to combat the spread of illnesses 
on board often include quarantining of pas-
sengers who report themselves ill. While this 
method is likely effective in curbing the spread 
of illness, it is not always a welcome develop-
ment for the sick individual or family. 
 Passengers’ rights in such situations are 
frequently curtailed by conditions imposed 
through the purchase of the ticket. These 
limitations often include forum selection 
clauses,22 shortened statutes of limitations,23 
and arbitration clauses.24 As a general rule, 
these limitations have been upheld.25 

Protecting Against Norovirus
There are a few things that individuals can do 
to reduce the risk of contracting noroviruses. 
These include frequent handwashing, wash-
ing fruits and vegetables before consumption, 

quickly and thoroughly cleaning contaminat-
ed areas, and removing and perhaps discard-
ing implicated clothing and linens.
 For businesses hoping to avoid sicken-
ing patrons and incurring potential legal 
hassles, there are additional precautions to 
take. A first step is to educate employees 
on the importance of personal hygiene. In 
conjunction, food service and hospitality 
industry businesses should make every ef-
fort to keep sick workers out of the work-
place. Finally, each establishment should 
have a well-thought-out and feasible plan 
for responding to incidence of illness on the 
premises quickly and effectively.
 Efforts on both sides of the “table,” as it 
were, will help all of us enjoy a healthier and 
safer environment. 

(Portions reprinted, with permission, from Bar 
Bulletin, August 2007, Volume 25, Issue 12, pag-
es 12-13, a publication of the King County Bar 
Association.)

Disclaimer: Legal Briefs is published for in-
formational purposes only; none of the infor-
mation is intended to be, nor is, formal legal 
advice. NEHA and the Journal of Environmen-
tal Health are not liable or responsible for ac-
tions taken on the basis of the information 
contained in these columns.
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